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CURRENT TOPICS 


Operating the Reformed Procedure 


THE very considerable number of solicitors and clerks who 
assembled at The Law Society’s Hall recently to hear Master 
DIAMOND deliver a lecture on the New Summons for Directions 
gives good ground for believing that the profession is taking 
a conscientious view of its obligations in the matter of the 
new rules, and is anxious to play its part intelligently in the 
application of the reformed procedure to actual cases. That 
there may be difficulties in reconciling the early disclosure of 
one’s intentions in an action which the new approach requires 
with one’s proper duty to one’s client is no doubt an anxiety 
with many solicitors. Though a particular litigant may have 
participated in the public outcry for speedier and cheaper 
law, he is not the less likely with regard to his own case to 
wish to retain whatever benefit can be got out of the proper 
tactical use of the rules of procedure. Thus the relinquish- 
ment of the weapon of surprise must be mutual as between 
the parties, and it will be part of the function of the masters 
to see that this is so. No one who heard Master Diamond 
can doubt that full use is intended to be made of the court’s 
power to take the initiative in controlling the interlocutory 
course of a suit. Happily, as the master recalled, the day is 
at least passing when solicitors opposed all the other side’s 
applications on principle, scoring from time to time minor 
victories of which the psychological effect might or might not 
justify the expense and delay involved. One reason which 
the lecturer gave for the now more enlightened attitude of 
solicitors was the war-time and post-war shortage of staff. 
It behoves us now to practise co-operative litigation from 
higher motives, always subject to the observance of the best 
interests of the parties. There is still, of course, no compulsion 
to disclose one’s evidence on a disputed issue of fact, though 
the form which that evidence is to take may be prescribed 
in the order for directions. 


Committee on Land Charges 


TuHE Lord Chancellor has appointed a committee consisting 
of Mr. Justice RoxBurGH, Mr. A. G. N. Cross, Q.C., Mr. J. W. 
BrunyATE, Mr. ROLAND MARSHALL and Mr. H. E. SARGANT, 
to consider three conveyancing points of considerable practical 
importance. (The full terms of reference are printed at 
p. 702, post.) Their first duty is to consider the position 
which will arise on or after 1st January, 1956, when the 
Land Charges Register will have been in existence for more 
than thirty years, and a purchaser of land under an open 
contract may not be entitled to call for a root of title earlier 
than that period of time. The difficulty is quite easy to 
see. If the root of title is after 1925 a purchaser may not 
know the names of the persons who held the legal estate 
during a period after 1925. Consequently he will not be able 
to make searches or to ensure that adequate search certificates 
are produced. On the other hand, he is deemed to have 
notice of any matters duly registered. After thirty years it 
is not likely that any matter not referred to on the title 
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could adversely affect a purchaser, but in theory, at least, 
the possibility exists. The second problem referred to the 
committee is to consider the judgment of Eve, J., in Re 
Forsey and Hollebone’s Contract [1927] 2 Ch. 379, and to 
advise whether, in the light of the dicta therein contained, 
any, and if so what, alteration in the law affecting vendors 
and purchasers of land is requisite, with particular reference 
to the proposals in the report of the Committee on Local 
Land Charges for enlarging the scope of matters registrable 
as local land charges. One is inclined immediately to ask 
whether the dicta in question correctly represent the law, 
particularly in view of the very able criticism by Mr. H. R. W. 
WaDE in the Cambridge Law Review for April, 1954, at 
p. 89 et seg. Even though one may think that the dicta 
are mistaken it seems that solicitors must at present act in 
accordance with them and make searches before contract. 
It may be possible, therefore, to suggest an enactment making 
clear the fact that registration in the Land Charges Register 
is not notice to a prospective purchaser. The third question 
is whether, and if so what, amendment should be made in the 
law affecting the liability of lessees and assignees of leases in 
respect of land charges registered against their landlords. 
One is inclined to suggest that so long as a lessee or assignee 
under an open contract cannot investigate the title to the 
freehold the danger from a registered land charge is no 
greater than other dangers, for instance, that the landlord 
may have charged the freehold by deposit of the deeds. 


Church Courts 


THE commission set up under the chairmanship of 
Mr. Justice LLoyp-Jacos by the Archbishops of Canterbury 
and York in 1951 at the request of Convocations to consider 
the constitution and powers of ecclesiastical courts issued its 
findings on 8th October (S.P.C.K., 15s. 6d.).. The method 
adopted, since a Royal Commission on the Ecclesiastical 
Courts reported in 1832, of providing different courts and 
procedure for different kinds of offences, and in the case of 
certain offences alternative courts and procedures for certain 
groups of clergy, has resulted, according to the new report, in 
the coming into existence of ‘“‘ a jungle of courts.’’ In every 
diocese there are four courts and five quasi-courts, each 
province has six different courts, and there is the Judicial 
Committee of the Privy Council. It is recommended that at 
a diocesan level only one court be retained, and at a provincial 
level only three: the Court of the Province (in the Southern 
Province called the Court of the Arches, in the Northern 
Province the Chancery Court of York), the court set up by 
the Benefices Act, 1898, and that set up by the Bishops 
(Retirement) Measure, 1951. The Court of Ecclesiastical 
Causes Reserved should be staffed by bishops—excluding the 
bishop of the accused person’s diocese—and lay members of 
the Church holding or having held high judicial office. The 
decision of the court in conduct cases should be that of the 
majority of the judges, but the sentence should be pronounced 
by the bishop of the defendant’s diocese. There should be 
no provision for the hearing to be im camera. The scheme 
is based on the distinction between crime and sin on the one 
hand, and doctrinal, ritual and liturgical charges on the 
other. The former will be dealt with by the Chancellor of 
the Consistory Court of the diocese, who is a lawyer, and, on 
appeal, by the Province, with High Court judges who are 
Anglicans, and clerical judges. The latter class will go to 
the Court of Ecclesiastical Causes Reserved. The scheme 
seems to be complete without the Judicial Committee, which 
in any case was excluded from the commission’s terms of 
reference. 
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Advance Information of Compulsory Acquisition 

THE protection for prospective purchasers of land given by 
cl. 37 of the Town and Country Planning Bill now before 
Parliament is the subject of a comment in the issue of the 
Justice of the Peace and Local Government Review for 
2nd October. An intending purchaser will be enabled under 
this provision to inquire of the local authority whether it 
proposes to acquire the land itself or whether it has been 
notified of any proposal to acquire it by any other public 
authority with compulsory powers. If the answer is ‘“‘ No”’ 
and the purchaser complies with certain conditions, he is 
covered for a period of years against the risk of loss in the 
event of the land being purchased. The article in which the 
comment appears gives an impressive account of the heavy 
additional work which will be thrown on local authorities by 
the clause and asks that a moderate fee of 5s. be asked for 
the supply of the information. It cites cl. 48 of the same 
Bill, which requires the supply by the Central Land Board of 
information as to the unexpended balance of established 
development value on payment of a fee of 5s. In justification 
of this fee the ATTORNEY-GENERAL had stated that The Law 
Society regarded it as on all fours with existing charges in the 
ordinary course of business. The writer thought that cl. 34 
came in the same category of clauses in the Bill concerning 
information to be given to purchasers, and that unless steps 
were taken to discourage unnecessary applications the inquiry 
under cl. 34 would become a common form inquiry. Whether 
applications are unnecessary, or ought to be discouraged, is 
another matter. The provision of the information in advance 
is a duty to be imposed by statute and it arises directly out of 
the semi-confiscatory nature of the legislation concerned. It 
is part of the cost of planning, and it is not right that such 
cost should fall on the individuals who stand to lose part of 
the value of their land through planning. Apparently the 
cost of providing the information will be so heavy that a 
nominal fee would by no means meet it and would only be 
intended to discourage applications. But would it succeed 
in doing so, and is it in any case desirable that applications 
should be discouraged ? 


Exchange of Houses and Private Owners 

GREATER co-operation between private landlords and local 
authorities in helping tenants who wish to exchange houses is 
urged by the MINASTER OF HOUSING AND LOCAL GOVERNMENT 
in a circular to local authorities in England and Wales which 
says: ‘‘ Action is needed to persuade the owners of private 
property of the advantages of such exchanges and that they 
are worthy of encouragement as being in the public interest.”’ 
The Housing Management Sub-Committee of the Central 
Housing Advisory Committee in a report published last 
November recommended that local authorities should initiate 
discussions with private owners on means of overcoming 
difficulties in the way of such exchanges. The Minister has 
drawn the attention of the National Federation of Property 
Owners, the Royal Institute of Chartered Surveyors and the 
Institute of Chartered Auctioneers and Estate Agents to the 
sub-committee’s recommendation that organisations repre- 
senting those who own or manage private house property 
should commend to their members the contribution they can 
make to the national housing programme if they will work 
with local authorities in reducing under-occupation and over- 
crowding by means of exchanges. The Minister states that 
there are still a few authorities who are reluctant to agree 
to exchanges, more especially when they involve families 
living outside their own area. He recommends that local 
authorities should reconsider any restrictions they now impose 
upon exchanges with a view to their removal. 
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Tell Your Troubles to the Insurance Man 


INDICATIONS continue to multiply, as we read our news- 
papers (or study the advertisements in the Tube while the 
printing presses laze away the newsless hour), of the 
advisability of an organised campaign of goodwill publicity 
for solicitors. The Bishop oF CRoyDON has been addressing 
at luncheon the district committee of the Industrial Life 
Offices, Croydon Area, and it fell to him to propose the toast 
of the organisation. He said that there was now one thing 
in common between himself and insurance men—they were 
all confidants of the public. Between fifty and a hundred 
years ago, the bishop is reported as saying, ‘‘ only the parson 
and the doctor were the confidants of the people,’’ but they 
had now been joined by the insurance man. “ One of the 
most remarkable things about your kind of insurance is the 
way you go regularly to the homes of the people.’’ If we 
may say so, we quite see the point of this observation, and 
we are as far as we can be from suggesting that solicitors 
ought to be allowed to make a periodical round of their clients’ 
houses looking for trouble or for opportunities for useful 
service. The trouble and the opportunities are there in 
abundance. Our problem, which the profession ought to 
take seriously, is to encourage the people to come to us at 
the proper early stage, by letting them know that their 
reception will be friendly, helpful and not disproportionately 
expensive. 

The Electronic Clerk 

WHat the functions of a clerk may be in a not remote 
future is suggested in an exhibition held recently in 
the City Hall, Manchester, by the Office Appliances and 
Business Equipment Trades Association. It seems that 
nearly all the routine functions of the clerk, intercommunica- 
tion, envelope addressing, filing, recording and everything 
else can be done by machinery, which in the future will be 


A Conveyancer’s Diary 





THE SOLICITORS’ 


JOURNAL (Vol. 98} 691 


controlled by a supervisor and a few mechanics in the larger 
offices, and perhaps one mechanic in smaller offices. A 
general purpose electronic computer, which will exercise 
discrimination and judgment on the data fed into it, is soon 
to be produced at a cost of about £20,000. Solicitors’ clerks 
need not worry about the effect of machinery on their future, 
at least not until leases and conveyances can be drawn by 
machinery, and a robot can be produced which will be able 
to find its way to Somerset House and the Royal Courts of 
Justice, and use judgment in finding the right room and 
tact in saying the right thing to the right official. Even in 
routine matters, as Mr. W. C. CROCKER writes in the October 
issue of the Law Society's Gazette (on Professor FITZGERALD'S 
lecture on ‘The Role of the Solicitor in Modern Society’’), 
‘there are perils . . . in gadgets surplus to economic needs.’ 
So far as a solicitor is concerned, no amount of “ gadgetry ”’ 
is likely to dispense with the need for a skilled clerk. 


Cruelty to Listeners 


Ir is reported that Mr. Commissioner GRAZEBROOK, in 
rejecting a wife’s cross-petition for dissolution, commented 
that the charges of cruelty which she made included “ a stock 
allegation—a dispute about the wireless programme, the 
husband switching off and on to another programme and so on. 
A more ridiculous matter to introduce into a case of cruelty 
I have never heard,”’ the Commissioner said. On the other 
hand a petitioner alleging, in another court, similar instances 
against his wife with regard to television programmes was 
on the same day successful in his petition on grounds of cruelty. 
But of course this is not an example of the inequality of the 
sexes. A good deal more in the way of threatened violence 
is reported to have been alleged in the latter case. The 
juxtaposition of the two reports does illustrate what solicitors 
have continually to bear in mind and to emphasise to those 


who consult them-—that circumstances alter cases. 


TIME AT WHICH PRACTICABILITY OF CHARITABLE 
TRUSTS DETERMINABLE 


Wuatr may be called pet charitable schemes and desires 
have proved very vulnerable in the past decade or two to 
circumstances over which their founders or would-be founders 
have no control. The National Health Service Act, 1946, 
has made it virtually impossible to found a new hospital, 
even on the most modest scale and for purely local needs, 
and trusts for the foundation of a cottage hospital have been 
known to fail by reason of that statute. Another circumstance 
which can affect the viability of a particular scheme is the fall 
in the value of money, if an interval of time, such as is caused 
by the interposition of a life interest, separates the declaration 
of the charitable scheme and its execution. It is with this 
problem that two recent decisions are concerned. 

The facts in the first of these decisions, Re Wright |1954 
2 W.L.R. 481, 972 (C.A.), also reported shortly at pp. 194, 
336, ante, are not comprehensively stated in the reports, but 
it would appear that the testatrix bequeathed her residuary 
estate upon trust thereout to found and maintain a conva- 
lescent home to be called ‘“‘ The Alice Marion Wright 
Convalescent Home.’’ The testatrix died in 1933, and this 
gift was intended by her to operate as an immediate gift, 
but as appears from the judgment of Romer, L.J., in the Court 
of Appeal, there were some probate proceedings which were 
settled on terms, one of which was that a life interest in the 


residue was created and the operation of the trust to found 
the convalescent home was thus necessarily deferred until 
the death of the life tenant. The life tenant died in 1942. 
The trustees of the will thereupon took out a summons asking, 
among other things, whether the trust to found and maintain 
the convalescent home was a good charitable trust, and also 
asking, if necessary, for an inquiry whether it was then or at 
any future time possible to carry into execution the trusts 
declared by the will for the establishment, in the manner there 
directed, of the convalescent home. The trust was, throughout 
the proceedings which followed, treated as a valid charitable 
trust, and in 1948 Wynn Parry, J., made an order for an 
inquiry in the terms asked for by the summons, i.e., an 
inquiry ‘‘ whether it is now or at any future time possible to 
carry into execution the trusts,”’ etc. The form of this order 
for the inquiry directed, as appears from the judgment of 
Upjohn, J., in the other of the two recent cases on this subject, 
was based on the order made in Re James |1932) 2 Ch. 25. 
In answer to this inquiry, the master, in 1952, made a 
certificate to the effect that it was not then possible to carry 
this trust into execution, and he went on to say: ‘‘ From the 
evidence adduced I am unable to certify whether it will at 
any future time be possible to carry into execution the said 
trusts and the question is left for the consideration of the 
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court.’’ This left the matter in a highly unsatisfactory state, 
and the trustees thereupon obtained leave to amend their 
summons to ask, alternatively, whether the testatrix had 
shown a general charitable intention in her will, and the 
residue ought to be applied cy-prés. The summons, in its 
amended form, raised two questions: firstly, whether 
the matter was res judicata as a result of the order of 
Wynn Parry, J.; and secondly, whether the practicability 
of the charitable trust declared by the testatrix was to be 
estimated at the date of her death in 1933 or at the date of 
the death of the tenant for life in 1942. 


On the first of these questions, on which there was much 
argument both before Roxburgh, J., and the Court of Appeal, 
it is sufficient here to say that the decision of both courts 
was that the matter was not res judicata: the doctrine of 
res judicata by implication had no application to an order 
such as that made in 1948, because that order was only 
intended to be an approach to the final answer to the question 
raised by the summons, and was not intended to be a final 
answer in itself. 

On the other question, Roxburgh, J., followed his own 
decision in an earlier case, Re Moon (1948), 64 T.L.R. 123, 
a case in which the testator directed that after the death of 
his wife the trustees should pay a sum of money to certain 
charity trustees to be applied for mission work in a certain 
district. When the testator’s widow died, it had become 
impracticable to carry out the mission work which the 
testator had envisaged. Roxburgh, J., held that the gift 
was a good charitable gift, and further that, although the 
legacy was a future legacy, the question whether or not the 
charitable purpose lapsed for impracticability had to be 
ascertained at the moment when the charity trustees became 
absolutely entitled to the legacy, that was at the moment of 
the testator’s death and not at the moment when the legacy 
became payable. It was sought to draw a distinction between 
that case and the case before the court on behalf of the 
next of kin, who were interested to argue that the appropriate 
date for ascertaining the practicability of the trust was the 
time of the death of the tenant for life ; and they contended 
that a future gift for a particular charitable purpose (which 
was the gift in the case before the court) was in a different 
position from a gift to a particular charitable institution 
(which was the gift in Re Moon), and that, although a 
condition of survival, as it were, might not attach to the 
latter, it did attach to the former. This attempted distinction 
did not commend itself to the Court of Appeal, in whose 
judgment the proper principle to apply was this: once 
money is effectually dedicated to charity, whether in 
pursuance of a general or a particular charitable intent, 
the testator’s next of kin or residuary legatees are for ever 
excluded from the subject-matter of the gift, and no question 
of subsequent lapse or of anything analogous to lapse 
between the date of the testator’s death and the time when 
the money becomes available for actual application to the 
testator’s purpose can affect the matter so far as the next of 
kin or residuary legatees are concerned. 
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The subsequent history of this case is not reported, but 
an inquiry must, it seems, have been directed in an amended 
form, to ascertain whether the charitable trust had been a 
practicable matter at the date of the testatrix’s death, unless, 
of course, it was conceded on behalf of the next of kin that 
this was so. But whatever course the subsequent proceedings 
in the case took, if there were any subsequent proceedings, 
the decisions both at first instance and on appeal showed 
that the form of inquiry which had originally been directed 
by Wynn Parry, J., which as has been seen was itself based 
on the precedent of an earlier reported decision, was not in 
consonance with the principle upon which the question to 
be answered upon such an inquiry has to be determined. 

The proper form for such an inquiry was discussed in 
Re White’s Will Trusts [1954] 3 W.L.R. 314; and p. 541, 
ante. The testatrix by her will provided that two cottages 
(naming them) should be used as missionary homes, and 
went on to refer to two persons by name who, she said, 
knew her wishes as to the use of the cottages as rest homes 
for retired aged missionaries. The testatrix died in 1952, 
and the gift of the two cottages, which was held to be a 
valid charitable gift, was an immediate gift. At the date 
of the hearing of the summons, both the cottages were let 
to tenants who claimed the benefit of the Rent Restriction 
Acts, but there was some evidence that an existing body, 
with which one of the persons named in the testatrix’s will 
was connected, would be willing to take over one of the 
cottages and use it for the purpose mentioned in the 
testatrix’s will. The residuary legatee was in the circum- 
stances entitled to have an inquiry as to the practicability 
of carrying the gift into effect. 

On the form which this inquiry was to take, Upjohn, J., 
referred to the order made in Re Wright and pointed ovt 
that it had been made, apparently, without argument, and 
that it was unsatisfactory: in his judgment, where a 
particular purpose is indicated in a will, it would not be 
right to extend an inquiry with the possibility of carrying 
it out to an indefinite time in the future. In many cases, 
he added, it would be impossible to answer such an inquiry, 
with the result that funds might have to be paid into court 
pending a decision. An inquiry was therefore ordered in a 
much narrower form than that in Re Wright, namely, an 
inquiry ‘‘ whether at the date ot the death of the testatrix 
it was practicable to carry the intentions of the testatrix 
into effect, or whether at the said date there was any 
reasonable prospect that it would be practicable to do so 
at some future time.”’ 

Whether, even in this form, the inquiry was strictly in 
accordance with the principle on which Re Wright was 
decided (and although the two cases were not the same, there 
being in the one a life interest and in the other none, the 
principle applicable would appear to be identical in each) 
is possibly open to question. The form was accepted on 
behalf of the residuary legatees. But however that may be, 
an answer to an inquiry in this form should enable the court 
to dispose of the matter in most cases, and that, of course, 
is the purpose for which inquiries are directed. 

“ABC” 





The Lord Chancellor has appointed Mr. JoHN Cyrit MAuDE, 
().C., an additional judge of the Mayor’s and City of London Court. 

Mr. R. Batty has been appointed chief clerk of Pontefract 
County Court in succession to Mr. J. F. Jackson, who has gone to 
Barnsley County Court. 

Mr. E. J. Bowers, assistant town clerk of Wembley, has been 
appointed deputy town clerk of Dartford. 


Mr. D’Arcy CARDEN, solicitor, of Brighton, has become a 
director of the Alliance Building Society. 

Mr. P. MaGEE, town clerk of Clonmel, has been appointed town 
clerk of Drogheda. 

Mr. T. J. Marriott, solicitor, of the legal department, 
Hornchurch Urban District Council. has been appointed deputy 
town clerk of Malvern. 
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Landlord and Tenant Notebook 





AMONG the miscellaneous changes effected by the Landlord 
and Tenant Act, 1954, is one by which county courts are given 
jurisdiction to declare whether consent to alienation, to 
improvements or to change of user is unreasonably withheld, 
whatever be the value of the property, or the rent reserved, 
and whether other relief is sought or not (s. 53). The 
Legislature has not, however, as yet ventured to entrust to 
such courts the delicate matter of a claim for rectification of 
an agreement or lease, which must still be brought in the 
Chancery Division of the High Court (Supreme Court of 
Judicature Act, 1925, s. 56). This exclusiveness may mean a 
disadvantage to litigants who need the remedy in question 
most ; but it may have been thought that if the jurisdiction 
were to be conferred on county courts there would have been 
a demand for its extension to rent tribunals. 

Most recent illustrations of the disadvantage mentioned 
have, in fact, been afforded by appeals from such tribunals. 
In R. v. Croydon and District Rent Tribunal ; ex parte Langford 
Property Co., Ltd. {1948} 1 K.B. 60, tenants referred their 
contracts under the Furnished Houses (Rent Control) Act, 
1946: the flats they had taken were let unfurnished, but 
they alleged that the rent included payment for services. 
One of them said that he would not have entered into the 
agreement if he had not been induced to take the flat by what 
was stated on a notice board outside the block: “ Flats to 
let. Central heating, constant hot water,’’ the central heating 
and supply of hot water being the services relied upon to 
bring the contract within the Act. They had, however, 
accepted agreements which made no reference to these matters 
at all. In this case it was recognised from the start that the 
tribunal could not rectify, but it acceded to an argument that 
there was a collateral contract which gave it jurisdiction. 
In the Divisional Court this proposition was rejected ; anew 
argument, that the landlords (who controlled the supply of 
hot water for radiators as well as baths) had impliedly under- 
taken to supply the services, while accepted by Macnaghten, J., 
did not appeal to his brethren. 

At one stage of the ‘‘ Bedrock Case’’—formally, R. v. 
Paddington and St. Marylebone Rent Tribunal ; ex parte Bedrock 
Investments, Ltd. {1948} 2 K.B. 413 (C.A.)—which decided that 
where a dwelling-house was controlled and had a standard rent 
determined by the Increase of Rent, etc., Restrictions Acts, 
1920 to 1939, the fact that a tenancy was also a contract 
defined by the 1946 Act did not entitle the tribunal to deter- 
mine a rent less than the standard rent, this question of 
rectification was touched upon; namely, in the Divisional 
Court ([1947] K.B. 984). For it appeared that the tribunal 
had treated a contract of tenancy as obliging the landlord 
to supply hot water, etc., because satisfied that this was what 
had been agreed: on which Atkinson, J., observed that if a 
lease did not contain the real terms, the tenant might or might 
not have a case for rectification, but the tribunal had no 
jurisdiction to rectify it or to treat it as rectified. 

Then, in R. v. Hackney, etc., Rent Tribunal; ex parte 
Keats {1951} 2 K.B. 15n, in which a written agreement 
stipulated that the premises let were to be used for the 
purposes of tailoring only but the tenant referred it (under 
the Landlord and Tenant (Rent Control) Act, 1949) and 
contended that it was a sham, the tribunal which had accepted 
his contention was told, by a Divisional Court, what it ought 
to have said to the tenant, namely: ‘‘ We cannot enter upon 
this case. If you say that this written agreement is not the 
true agreement between you and the landlord or does not 
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RECTIFICATION 


truly represent the bargain, you must go to a court of equity 
and get it rectified.’’ But the judgment (delivered in 1950) was 
subsequently much modified by judgments delivered by another 
Divisional Court in R. v. Fulham, Hammersmith and Kensington 
Rent Tribunal ; ex parte Zerek {1951} 2 K.B. 1, in which the 
respondents had accepted jurisdiction when a tenant referred 
a letting under the Landlord and Tenant (Rent Control) Act, 
1949, though the landlord was able to produce an agreement, 
signed by the tenant, which made the letting a letting of the 
premises with furniture. The tenant had given evidence that 
he had taken the premises (two rooms) unfurnished but had 
then been refused possession unless he signed the agreement 
and hired his furniture to the landlord for one year: he was 
also required to sign a receipt for the money payable under 
the alleged hiring agreement, which money he had not in fact 
been paid ; and the rent was not changed. On this occasion 
the court took the line that it was the duty of the tribunal 
to ascertain whether a letting was furnished or unfurnished, 
and thus to decide what the parties had agreed; and as 
regards R. v. Hackney, etc., Rent Tribunal, that that decision 
was right as regards result but wrongly arrived at: it should 
have been decided on the simple ground that a tribunal 
ought not to act on the ¢pse dixit of a tenant. A tribunal, 
it was now held, is entitled to inquire into the genuineness 
of a transaction. 


It is, perhaps, unfortunate that the word “ rectification ’’ 
was ever introduced in the R. v. Hackney, etc., Rent Tribunal 
proceeding ; for an allegation that a document is a sham does 
not support a claim for rectification. It is true that rectifica- 
tion is available when the terms of a document differ materially 
from those agreed upon: that is one requirement; but 
another is that they shall differ from what the parties really 
intended: both parties. A clear example is afforded by 
Cowen v. Truefitt, Ltd. [1899] 2 Ch. 309 (C.A.), in which a lease 
gave the tenant access fo rooms partly on the second floor 
of one house (No. 13) and partly on the second floor of the 
adjoining house (No. 14) through “ the staircase and passages 
in No. 13”’ which had no staircase, while No. 14 had: 
rectification substituting a “4” for the “3” was granted. 


It is a pity, from the ‘‘ Notebook ’’ point of view, that the 
report of Smith v. Jones [1954] 1 W.L.R. 1089 (ante, p. 540) 
did not tell us more about the printed form of agreement which 
figured in the dispute ; I am not blaming the reporters for 
one moment, for the information lacking had no bearing on 
the issue, which was whether the remedy of rectification was 
available against an assignee of a reversion. (It was held 
that it was not; and the authority was fully discussed in 
“A Conveyancer’s Diary ’’ in our issue of 14th August last : 
98 Sor. J. 550.) But one is intrigued to learn that the estate 
office of an agricultural estate had for many years used a , 
form of agreement which both its tenants and the landlords 
understood as imposing liabilities for the repair of buildings 
on the landlords, while the tenant was to keep them “ in good 
order.’’ It was when a case had been referred to a county 
court under the Agricultural Holdings Act, 1948 (presumably 
under Sched. VI, para. 24), that the county court judge, 
agreeing with the new landlord’s contentions, suggested that 
there might be a case for rectification ; and though it might 
well seem a case which would be met by the defence that a 
mistake as to the legal effect of language cannot be dealt with 
in that (or any other) way, the tenant brought the action. 
It is to be expected that arbitration proceedings, a case stated 
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for the opinion of the county court, and a High Court action 
will have sated his appetite for litigation, or at all events 
that he will be content to seek variation of the agreement 
under the Agricultural Holdings Act, 1948, s. 6, on the ground 
that it effects “‘ substantial modifications ’’’ in the operation 
of the Agriculture (Maintenance, Repair and Insurance of 
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lixed Equipment) Regulations, 1948 ; but what one might like 
to see canvassed would be the question whether he could 
improve his position by seeking rectification against the estate 
despite the assignment of the reversion, which does not 
relieve them of liability under the covenants (Stuart v. Joy 
[1904] 1 K.B. 362). R.B. 


HERE AND THERE 


COURT OF SESSION 


WHEN the Court of Session opens its sittings in Edinburgh 
after the summer vacation, the judges (or call them the 
Senators of the College of Justice, to give them their long 
title), with counsel in their wake, go in procession to a service 
in St. Giles Cathedral and afterwards wend their way to the 
Parliament House. (As in England the Roman Catholic 
judges and counsel have a Red Mass in their own Cathedral.) 
There is no Lord President’s Breakfast and soberly and 
industriously the Scots get straight down to work. This 
year, indeed, there was no Lord President either, for 
Lord Cooper is still in the nursing home to which he was 
taken last month suffering from a breakdown. The Lord 
President is the head of the Scottish judiciary. As Lord 
Justice General he presides over the High Court of Justiciary, 
the supreme criminal court in Scotland; as Lord President 
he presides over the First Division, which we would call 
Court of Appeal No. 1. The Lord Justice-Clerk presides over 
the Second Division. In each of the two Divisions the same 
judges always sit together. These constitute the Inner 
House. The judges of first instance constitute the Outer 
House. Scottish judges are not, like English judges, knighted 
as a matter of course, but they have the purely judicial 
title of ‘‘ Lord.’’ Not so very long ago it was still usual for 
them to assume a territorial title on appointment, but now 
they generally retain their own surnames. Lord Migdale is 
an exception. On Lord Mackay’s resignation a little while 
ago, the Inner House lost one of its most picturesque 
personalities. His decisions were always fortified with a 
wealth of reasoning, and students of current law reports have 
already noticed that the bulk of the Session Cases is considerably 
less than it was. Since his return from his English exile 
as a Lord of Appeal in Ordinary, Lord Normand has been 
much seen in the library at the Parliament House, where 
he is deep in legal-historical researches connected with 
Walter Scott. In retrospect Scott’s literary life has almost 
totally eclipsed his legal life at the Parliament House and as 
Sheriff of Selkirk. Among all the unimaginably improbable 
relics on view at Abbotsford, ranging from an ash blond 
lock of Bonnie Prince Charlie’s hair to the skull of a walrus 
(hung upside down) and from Waterloo cuirasses to carved 
South Sea paddles, there is very little to recall that its builder 
was a solid and reasonably successful lawyer. The strongest 
link with his profession is the fact that his vast collection of 
books, though still at his home, is the property of the 
Advocates’ Library. 
THE HUB 

THE Central Hall at our own Royal Courts of Justice is the 
centre of nothing at all, an overblown bubble of a corridor, 
a professional and procedural vacuum, an imitation church 
where no one ever dreams of saying a prayer for confusion 
to his unrighteous opponents or forgiveness for his own 
prevarications. But the great hall of the Parliament House 
in Edinburgh is the very pivot of the Scottish legal system. 
Everyone meets there ; everything radiates from it as spokes 
from the hub of a wheel. In the first place it really is 


architecturally the core of the whole building which has 
grown around it. The irregular warren of court corridors, 
the Advocates’ Library, the headquarters of the writers to 
the signet and of the solicitors to the Supreme Court, all 
cluster round it. At the end there is a sort of wooden pulpit 
where the macers (ushers to us) call on the cases in the various 
courts as they are ready for hearing. Advocates with their 
clients perambulate purposefully from end to end of the 
Hall. Advocates without clients linger hopefully. During 
court hours the Hall is to the advocate what his chambers 
are to the English barrister, for the advocate has no professional 
chambers and, engaged or disengaged, spends all his time at 
the Parliament House, ‘‘ on the cab rank.’’ In a corridor 
adjoining the Hall stand rows of wooden dispatch boxes, 
each with an advocate’s name on it, where he keeps his 
papers until they are taken home for him in the evening. 
The restaurant, the coffee room, the library and the robing 
room supply all his daily wants and he need never be away 
from the premises. In Edinburgh the courts sit on Saturday 
mornings but not on Mondays. 


SPORTING EVENT 


From all this you may gather that Richard Roe has been in 
touch with legal life in Edinburgh. At the week-end he was 
very kindly invited to join three distinguished jurists in a 
shoot on the estate of one of them in the Border country. 
Now, Richard Roe prefers a live horse to a dead partridge 
any day and, although he knows the elementary motions of 
loading, aiming and firing a gun, he is sufficiently well aware 
of his own absent-mindedness to have a very great respect 
for them, especially that touchy sporting variety, almost 
equal to his respect for electricity. Accordingly, the fact that 
the hunt had been over the same ground the previous day, 
with the result that not much in the way of game was showing 
itself, disturbed him very little. The entire bag for the 
morning was two rabbits. Richard Roe had been provided 
with a magnificent but somewhat old-fashioned hammer 
gun with no safety catch. Walking down the drive at 
the start of the afternoon’s expedition he began to load 
it, being then and remaining now firmly of opinion that 
it was not cocked. It proved somewhat stiff in closing. 
Perhaps in consequence he jerked it too hard. Anyhow, by 
one of those one in a thousand chances that one ought to 
reckon with in handling guns, the right hand barrel went off, 
missing the beater just ahead by no more than a foot or two. 
Everyone was very stoical. Soon afterwards the sportsmen 
were combing a wet turnip field, Richard Roe on the extreme 
right. Suddenly an enormous fox, who had survived the 
previous day’s proceedings, appeared among the leaves right 
in front of Richard Roe, who, in the English tradition, never 
thought of using his gun on him. “ There’s a fox,’’ shouted the 
Scots and Richard Roe nodded with interest. ‘‘ Well, what 
are you waiting for?’’ they shouted. So, suppressing his 
inhibitions, he let fly at a lengthening range. The fox rolled 
over but whether that was characteristic cunning or a minor 
wound cannot be told. By the time the spot was 
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reconnoitred he was gone. So two rabbits remained the day’s 
bag, though there might easily (as near as makes very little 
difference), have been a beater and a fox as well. At tea 
in the dining room the most appropriate motto for a sporting 
estate hung above the fireplace, ‘‘ The Lord is Thy Keeper.” 
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All this reminds me of the story of the Scots judge who, at 
the end of the shoot, asked the keeper whether he had got all 


his beaters out of the wood. 
All six were there. ‘‘ Yes, my lord,’’ he replied. 
said the judge, ‘‘ in that case I’ve shot a deer.”’ 


The keeper counted them. 
“ Then,”’ 


RICHARD ROE, 


REVIEWS 


Police Law. ‘Thirteenth Edition. 
C.B.E., LL.D. 1954. London: 
(Publishers), Ltd. 12s. 6d. net. 


A new edition of this book has been published within a year of 
the last edition because of new legislation, notably the Licensing 
Act, 1953, the Road Transport Lighting Act, 1953, and other 
consolidating statutes. This book is extremely good value for 
the money and covers in its 535 pages practically every criminal 
offence that can be committed. It is primarily written for 
police officers and is not sufficiently detailed to replace the 
regular textbooks in a lawyer’s office, but solicitors who act 
for the police will find it specially helpful in indicating a very 
large number of offences difficult to trace otherwise, e.g., wild 
bird protection, house-to-house collections, road vehicle lighting 
regulations, and so on. The brief particulars given will often 
give much-needed guidance on such subjects, which would 
otherwise be difficult to find or, when found, to comprehend 
because of their complexity. We recommend the _ book 
unreservedly to police officers and say without hesitation that 
no constable could spend his time better than in reading it. 


By Crecit C. H. Moriarty, 
Butterworth & Co. 


Personal Property. By J. CrossLEyY VAINEs, LL.M., of Gray’s 
Inn and the Northern Circuit, Barrister-at-Law. 1954. 
London: Butterworth & Co. (Publishers), Ltd. /1 17s. 6d. 


In his preface to this new work on an old subject the author 
confesses without apology to the derivative nature of much of its 
content. How, indeed, can an efficient textbook of law be 
original at this stage of our knowledge ? We count his generous 
quotations an asset, and the fidelity with which he adheres to 
well-tried phraseology a merit. The book 4s addressed to 
university students, but the hope is expressed that practitioners 
may find it a handy guide to questions of title and to such matters 
generally as arise at short notice in the county courts. It should 
be mentioned, however, that the design of the book is compre- 
hensive only so far as the broader part of the subject is concerned. 
The nature of personalty, ownership and possession, transfer 
and acquisition are treated at length and occupy most of the 
text, to be followed by shorter discussions of securities and 
debtors and creditors. As to the more specific parts of the 
subject Mr. Vaines has been deliberately selective, preferring 
to leave to more specialised books the topics of company law, 
copyright, patents and insurance. 


Nevertheless, there is a good deal of detail in the main chapters. 
The student is encouraged, for instance, to take into account 
the recent cases in which the precise status of a motor car 
log-book has been in question. The chapter on concurrent 
interests naturally gives occasion for reviewing the several 
matrimonial cases about the spouses’ joint property, while the 
following chapter on bailment, the longest in the book, is full of 
practical illustration. It is a pity that execution and distress, 
as to which newcomers to professional life so often manifest the 
haziest of notions, have had to be dealt with comparatively 
summarily. That they are the neglected orphans of legal science 
is probably due as much to the fact that parties at that stage of 
a matter have not the money to get obscure points decided as 
to the reticence of textbooks. But what the author has written 
about these matters is clear and well arranged. 


It is not our habit to examine a book for misprints, but the 
proof-reader appears to have been less successful than usual in 
thwarting the inevitable printer’s gremlin. 


Cases on the Law of Contract. Second Edition. By G. C. 
CHESHIRE, D.C.L., F.B.A., of Lincoln’s Inn, Barrister-at-Law, 
and C. H. S. Firoor, M.A., F.B.A., of the Middle Temple, 
Barrister-at-Law. 1954. London Butterworth & Co. 
(Publishers), Ltd. £2 net. 

It is an essential incident in the academic discipline administered 
by these authors, in their teachings and in their published works, 





that the student should be prepared to delve deep, to study 
not only what he must but also what will give to his parrot 
knowledge an intelligent background of understanding. This 
case book is an integral part of that plan. It consists only of 
reports, with the important judgments set out verbatim, 
captioned by headnotes in the form of propositions. Thus the 
only foothold for a critical reviewer would seem to be to attack 
the choice of cases. 

We find ourselves quite unable to do that. The selection 1s 
admirable and is arranged to coincide with the principal chapters 
of the well-known textbook on the Law of Contract by the same 
authors, thus ensuring a comprehensive cover. Some modifica- 
tions as compared with the first edition are mentioned in the 
preface, including in some cases the omission of a second 
judgment. We hope that this streamlining process will not be 
overdone. Not only does an individual student often derive 
help from an alternative presentation of the same view: in 
The Crown v. Clarke, for instance, as reported in the present 
volume, omission of the judgment of Higgins, J., has had the 
effect of obscuring a vital item of fact. ‘The petitioner in that 
case had seen the proclamation offering the reward which he 
claimed, as is clearly set out. What Messrs. Cheshire and Fifoot 
do not here state is that, when he later gave information to save 
his skin, he had in his natural anxiety forgotten about the 
reward. Higgins, J., explains that the court therefore treated 
the position as being the same as if Clarke had never heard of 
the offer. It was not present to his mind and, therefore, his 
conduct did not amount to an acceptance of it. The point is 
tellingly made in the third edition of the authors’ textbook, 


Tax Planning with Precedents. By LD. C. Porrrer, LL.B., 
of the Middle Temple and Lincoln’s Inn, Barrister-at-Law, 
and H. H. Monror, M.A., of the Middle Temple and the 
Northern Circuit, Barrister-at-Law, assisted by H. G. 5S. 
PLUNKETT, Barrister-at-Law (formerly one of H.M. Inspectors 
of Taxes). 1954. “London: Sweet and Maxwell, Ltd. 
La D8: DEE. 


At the present day it is very unwise to settle or in any way 
deal with property without keeping taxation in the forefront of 
one’s mind; unfortunately taxation law*is usually complicated, 
and the standard books of precedents to a very large extent 
take the attitude that since taxation is an obscure subject its 
existence is best ignored. This book sets out to supplement 
the usual precedent books. It treats of deeds of covenant, 
infants’ settlements, separation deeds, discretionary trusts, 
variation of settlements, partnerships, pension schemes and 
wills. In each case there is an explanation of the fiscal 
advantages or disadvantages of the alternative courses which 
may be open, followed by a selection of appropriate precedents 
with notes thereto. In all, there are some forty precedents, a 
few of which have appeared in the Conveyancer. 


Matters which strike your reviewer as particularly useful are 
the full explanation at pp. 75-76 of the operation of the Income 
Tax Act, 1952, s. 228 (a topic which seems to be imperfectly 
understood by many), the eight different precedents for settle- 
ments on infant children, the precedents of settlements upon 
discretionary trusts and the provisions for securing testamentary 
annuities at p. 290. 

Some questions which occur to your reviewer may be mentioned. 
At p. 51: is a recital ‘‘ that securities shall be under the control of 
the trustees ’’ enough to authorise trustees to leave them out- 
standing in a nominee? At p. 90 readers are warned of the 
danger of directing accumulation of income until the beneficiary 
attains twenty-two years, but is not the danger such that it 
would be better to excise such a clause entirely ? At p. 192, 
might not the reference to the Finance Act, 1954, s. 28, have 
included a warning that the reduced rate may not apply in the 
majority of cases because, unless there are unusual provisions 
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in the articles of partnership, there passes no interest in a 
business but only a monetary debt due from the surviving 
partners (see the Partnership Act, 1890, s. 43)? Does 
precedent 24 establish a trust for charitable purposes only 
within the meaning of the Income Tax Act, 1952, s. 447 (1) (b) ? 
This seems a very moot point, and there may well be nothing in 
your reviewer's doubts, but it could be said that on the occurrence 
of an event expressly provided for (i.e., the expiration of a 


SOLICITORS’ 





JOURNAL October 16, 1954 


period of time) the trust funds are to be applied to a non- 
charitable purpose. See Tvustees for the Roll of Voluntary 
Workers v. Inland Revenue Commissioners (1941), 24 Tax Cas. 320, 
at p. 325. 

These, however, are intended not as criticisms but as 
suggestions for further editions, and the book will prove of 
great value, particularly to the practitioner who is unversed in 
how much can be done to minimise the impact of taxation. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLicITORS’ JOURNAL] 


Is Gilbert Harding Right ? 


Sir,—Your recent article evoked by the pontifications of the 
egregious Mr. Gilbert Harding appears to have raised considerable 
interest in the profession judging from the number of subsequent 
letters in your correspondence column. I hardly think that 
anyone with practical experience of conveyancing can seriously 
dispute the writer’s conclusion that on a sale and purchase the 
work done by the purchaser’s solicitor is, in fact, far in excess 
of that undertaken on behalf of the vendor. There is, however, 
one point on which previous comment has been silent and which 
I should like to mention in this letter. 


Take the case of leasehold transactions. The rdle of the 
lessee’s solicitor is analogous to that of the solicitor acting for a 
purchaser, and yet at present he is entitled to charge only 
one-half the scale fee payable to the lessor’s solicitor. It cannot, 
of course, be disputed that the latter has to prepare the draft 
lease, but on how many occasions in practice is this not taken from 
a stock precedent, or even submitted on a printed form? It is 
then for the lessee’s solicitor to submit the usual inquiries, 
conduct his searches, obtain any necessary consents, revise the 
draft and deal with all the other detailed minutie attendant 
equally upon the grant of a lease as upon the purchase of a 
freehold. I submit that the present position is clearly prejudicial 
to the lessee’s solicitor since it follows from the remarks contained 
in your article, with which I entirely agree, and I suggest from 
my observations contained above that his work is in excess of 
that done by the lessor’s solicitor, and yet his charges are allowed 
at only one-half those properly payable to the former. I have 
long felt that this particular scale is archaic and your excellent 
article gives me a cogent opportunity for expressing my views. 


Perhaps it would be helpful if, in anticipation of any criticism 
that might be levelled at me, I were to add that I am aware of 
at least two difficulties which might arise on any alteration of 
the present scale. The custom whereby the lessee is responsible 
also for the lessor’s costs might well impose some grave hardship 
upon the former if the aggregate amount due from him were 
to be increased. However, is this difficulty insuperable? It 
might well be overcome if, at the same time as the lessee’s costs 
were increased, the lessor’s costs were reduced so that an inter- 
mediate and equal sum were payable to both. Secondly, it is 
the practice now for the lessor’s solicitor to engross both the 
lease and counterpart, but I hardly think that, as part considera- 
tion for more adequate remuneration, the lessee’s solicitor would 
in future have any objection to engrossing the counterpart 
separately, and this again would contribute to relieve the lessor’s 
solicitor from some small part of his work whilst giving added 
weight to the claims of the lessee’s solicitor for fair and increased 
remuneration. 


Perhaps you will agree that my remarks do summarise what 
is at present a genuine hardship to the profession, and I should 
welcome the views of other readers. 

T. EDGAR Darsy. 
London, 5.W.3. 


The Housing Repairs and Rents Act 


Sir,—I wonder if your contributor “ R. B.’’ or any of your 
readers are of the opinion that the penultimate paragraphs in 
Examples B and D in the pamphlet “ The New Act—Repairs 
and KRents’’ issued by the Ministry of Housing and Local 
Government misconstrue the provisions of the Act in the following 
respect. 

Taking Example B it seems clear that apart from s. 24 (2) 
of the Act the amount of the increase where the landlord has 
elected not to be responsible for internal decoration would be 
3s. 1d. a week even if the present rent is 7s. 6d. This is the 
combined effect of ss. 23 (2) and 30 (3) (a). The relevant words 
of s. 24 (2) are ‘“‘ Where apart from this subsection the amount 
recoverable by way of repairs increase would be such as 
to bring the rent recoverable . . . above twice the gross value of 
the dwelling-house ...’’ It should be noted that the subsection 
does not refer to ‘‘ the amount recoverable under s. 23’’ but 
simply to ‘‘ the amount recoverable,’’ i.e. (surely), under the 
provisions of the Act as a whole. Therefore, as in the example 
given 3s. 1d. added to 7s. 6d. does not produce a rent exceeding 
lls. 6d., s. 24 (2) is not brought into operation at all, and the 
reduction of the increase to 2s. 8d. would not seem to be correct. 


Portsmouth. H. R. D. LANGLEY. 


R. B. writes : 

There is considerable difference of opinion on how the 
increase should be worked out in such a case. The Ministerial 
interpretation appears to start in the same way as that submitted 
by your correspondent. The divergence may be said to arise in 
this way : the pamphlet, wrongly in Mr. Langley’s opinion, fails 
to give effect to s. 30 (3) (a) at the calculation-of-repairs increase 
stage, but invokes the paragraph in question later, when the 
s. 24 (2) “stopper ’’ has been applied. And which is correct 
depends, as Mr. Langley points out, on what is covered by the 
words ‘ where apart from this subsection the amount recoverable 
by way of repairs increase in respect of any period . . . , including 
the increase but excluding,”’ etc. 

Undoubtedly, a case can be made for reading those words as 
meaning ‘‘ whatever repairs increase may be recoverable in the 
particular circumstances,’’ especially when one notes that s. 23 (2) 
itself is qualified by a proviso for proportionate reduction ; but 
in my view it is very doubtful whether what might be called the 
fortuitous reduction provided for by s. 30 (3) (a) should be taken 
into account at this stage. For the question whether that 
reduction is to come into force at all, while it depends to some 
extent on the Act, is in the last resort something which depends 
on the election of the landlord. Consequently, while I agree that 
it looks like hair-splitting, I incline to the view that your 
correspondent’s proposition: “‘.. . i.e. (surely), under the provisions 
of the Act as a whole ’’ is open to objection. It would, I agree, 
be different if the Act simply said that whenever a landlord is 
not liable for internal decorative repairs the increase is to be 
automatically reduced by one-third ; but s. 30 (3) (a) creates a 
right which is (i) available to some landlords only and (ii) optional 
when it is available: one of the matters to be taken into con- 
sideration is that the value of the work qualifying them for an 
increase is reduced as well, 1.e., by s. 30 (3) (A). 





The LivErpooLt Law CLERKs’ Society announces the following 
syllabus of lectures to be held from October, 1954, to March, 
1955: 5th October to 7th December, a course of ten lectures on 
Conveyancing by Professor J. Turner, LL.M. (Queen Victoria 
Professor of Law University of Liverpool); 14th December, 
Talk by Mr. D. R. Middleton ; 4th to 25th January, ‘“‘ Jurisdiction 





and Practice of the Courts,’ by Mr. Andrew Rankin, B.A., B.L. ; 
Ist to 18th February, ‘‘ Trusts and Taxation,”’ by Mr. 
Somerville, B.A., B.L.; 22nd February and 1st and 8th March, 
‘““ Divorce Practice,’’ by Mr. E. Somerset Jones, B.A. 

The lectures will be delivered at the Law Library, Tower 
Building, Water Street, Liverpool, each Tuesday at 5.30 p.m. 
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TALKING “SHOP” 


October, 1954 
WEDNESDAY, 6TH 

On what principle do other solicitors decide the awkward 
problem of delegating their clients’ business? Here in this 
office we have some fifteen managing and assistant managing 
clerks wholly employed upon conveyancing, probate and 
trust work, of whom seven are admitted solicitors ; nor in 
this tally have I reckoned the two or three migrant articled 
clerks who may usually be found trailing their clouds of glory 
round this suburb of the practice. Myself, long (but to little 
purpose) a student of laborious ease, I ask why, with so 
much talent at his disposal, a partner should personally do 
any work at all? But it is one thing to worship at the shrine 
of decentralisation, quite another to defy the maxim delegatus 
non potest delegare. 

Someone, perhaps with a bent for the orderly marshalling 
of precepts and a partiality for chains of command and/or 
channels of communication, may care to oblige with some 
model regulations on this subject. Meanwhile I can offer 
little more to the purpose than some empirical conclusions 
drawn from a survey of my own filing cabinets. There repose 
a few (viz., those current) of the numerous files that for one 
reason or another bear witness to no other labours in this 
office than my own and those of my secretary ; though indeed 
“reason ’’ may be too strong a word—motive, instinct and 
(let us admit it) unreason all contribute to the fatal decision 
not to delegate. A few at random :— 

1. Elderly Mrs. Z wished on to me by a partner. Requires 
my attendance at her home after office hours or the entrée 
into my own. Incalculable, mercurial, forgetful and not 
always civil. Stare decisis. (Compare Mrs. Q, who was so 
much o‘iended when I suggested that she might consult me 
for once in my office that she promptly transferred her 
business elsewhere.) 


2. Miss A, a charmer. Came about some trifling matter 
and should have been delegated at once. Now writes 
chatty letters from New Zealand, the surest proof against 
delegation. 

3. The C family (and a host of others). Have known 
them for twenty years and am well acquainted with their 
family relationships, finances, idiosyncrasies, shades of 
agreement, disagreement, tribal warfare, etc. They will 
grudgingly submit to some delegation of house property 
transactions and probates, but expect (and receive) personal 
attention on everything else, from death duty avoidance to 
firing the cook. 

4. P, deceased. Indian administration. No perceptible 
progress over ten years. To delegate now would be an 
act of cowardice in face of the enemy. 

5. Wills, settlements, etc. It just saves time to do it 
oneself ; then, if lucky, one can put one’s own interpretation 
on it. 

6. W family. Numerous interlocking trusts. Fitful 
attempts at delegation tried, but essentially a one-man 
job. 

7. Stinking fish dismissal case, muscular Christian abuse 
case, disgruntled steward case and embryo litigation 
generally. Retained in the fond belief that reason may 
prevail ; anyway they brighten up this side of the practice. 

8. The X, Y and Z schemes. Mistakenly rated by the 
clients concerned as partners’ fare. In practice the 
difficulty is to decide what to do, not how to do it. The 


momentum of the first stage usually carries one through 
the second ; in default one can always delegate to learned 
counsel. 


9. Mr. N and a large number of others. Retained 
because Mr. N and others have so far failed to come to a 
decision about anything. 


10. Miscellaneous. Retained because they fall into no 


recognisable category. That bus-hire agreement, for 
instance. Is it company work, litigation or conveyancing ? 


The company people deal with commercial matters and 
this is a commercial matter. The litigators deal with torts 
(though not as a rule at the blue print stage) and to date we 
have done little else but envisage a variety of collisions on 
land with “ noises off’’ of plaintiff passengers and pedes- 
trians issuing writs against defendant owners, hirers and 
drivers with insurers in the background. And yet again, 
if we adopt the ratio decidendi (though not perhaps the 
conclusion) of the cabman who named his horse “ Articled 
Clerk ’’—a chestnut, I fear—the business should surely 
rank as conveyancing. On the whole it is simpler to do 
it oneself. 





FRIDAY, 8TH 

A client who has experienced some tedious executorships 
complains of those annoying “‘ late windfalls,”’ e.g., unexpected 
liquidation payments falling into the estate when all other 
assets have been distributed. To meet this difficulty he 
suggests that in his own will he should provide that such 
windfalls should be given to charity. Maybe he has been 
studying the “Don’t Bequeath Your Friend a Burden” 
advertisements. 

The vexation caused by these accretions, as I well know, 
is quite out of proportion, as a general rule, to the amount 
involved ; for not only does one have to fetch up and blow 
the dust off old files, but as often as not there are extra death 
duties to be paid, if not on the original death then on later 
deaths of beneficiaries. (In fairness to the Estate Duty 
Office I have found that they are often receptive of the con- 
tention that the windfall had no market-walue at the date of 
the testator’s death, but even so the matter has to be 
considered and decided on the particular facts.) 


It all sounds delightfully simple—just give the money to 
charity—but of course when it comes to defining a late 
windfall and trying to distinguish that from the true fruit 
of the tree—to say nothing of the bough, cradle, baby and all 
—the arbitrary nature of the distinction soon becomes 
apparent. I did get so far as drafting an elegant clause 
which began :— 

“If and so often as any sum of money or other item 
of real or personal property not exceeding in any one 
instance the sum of {500 in value shall fall into or accrue 
to my estate or become payable or transferable to my 
trustees at a date later than the date on which they shall 
have concluded the administration of my estate in all other 
known respects (whether previously vested in interest 
or not and whether or not the existence or source of the 
same shall have been previously known to my trustees) .. .”’ 

But then, after a direction to distribute to charity, two 
further provisos were required to explain what was meant by 
“concluding the administration of my estate in all other known 
respects ’’ and a third to absolve the trustees from mistaken 
but bona fide applications of assets in reliance upon the clause. 
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There is nothing like drafting to expose the weakness of a 
plan ; and so in the end I advised my client that the cure was 
rather worse than the complaint. 

Where there is reason to suppose that valuable assets may 
prove difficult to realise and so unduly prolong the administra- 
tion, it may be worth while to empower the executors to 
form a limited company and to sell the unrealised assets to 
that company in exchange for fully paid shares, which should 
then be made authorised investments and distributable 
assets of the estate. Where the two problems are likely to 
co-exist—that is, late windfalls and assets difficult to realise— 
I see no reason why the clause should not be drawn in terms 
wide enough to enable the company to take over both. 
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This is perhaps one solution of the problem with which 
an executor is faced when he wishes to “ fling up”’ his 
executorship—a point to which I referred at p. 403, auite. 
A much improved solution would be an amendment of the 
law to put executors, in the matter of retirement and new 
appointment, upon a parity with trustees. 


WEEK-END REFLECTION 

A lady client having audibly addressed me as “ Doctor,”’ 
I am “left wondering,’ after the manner of that erudite 
ancient of our profession, whether this is a tribute to my 
bedside manner or a plea that the treatment be charged under 


the National Health Scheme. “ Escrow.” 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


CONTRACT: SELLER TO FURNISH A GUARANTEE OF 
DUE PERFORMANCE: WHETHER GUARANTEE BY 
THIRD PARTY NECESSARY 
Heisler v. Anglo-Dal, Ltd. 

Somervell, Birkett and Romer, L.JJ. 
30th June, 1954 

Appeal from Devlin, J. 


The plaintiff contracted to sell to the defendants 300 tons of 
aluminium ingots, to be delivered at Antwerp within thirty days 
of the defendants establishing a confirmed, irrevocable, transfer- 
able and divisible letter of credit for the goods. The written 
contract provided that the plaintiff would undertake to furnish 
the defendants with a 10 per cent. guarantee in dollars to deliver 
the goods to the defendants’ forwarding agents at Antwerp as 
soon as he received confirmation that the necessary letter of 
credit would be established in his favour. By letter dated 
20th October, 1952, the defendants’ bankers wrote that they had 
received instructions to open the necessary letter of credit on 
condition that they received from the plaintiff within fourteen days 
a sum equivalent to 10 per cent. of the value of the goods. 
Following negotiations the plaintiff gave in writing a personal 
guarantee to pay to the defendants 10 per cent. of the value of 
the goods should he fail to deliver the 300 tons of aluminium 
ingots. At the same time he asked for a confirmation of the 
letter of credit. The defendants, contending that they were 
entitled to a bank or third-party guarantee, refused to provide 
the confirmation of the letter of credit and in effect repudiated the 
contract. Devlin, J., gave judgment for the plaintiff, holding 
that his personal guarantee satisfied the term of the contract, 
and that the defendants were accordingly in breach. 

SOMERVELL, L.J., said that the defendants contended that the 
guarantee should be provided by a bank or some third party ; 
that a guarantee by the seller himself added nothing to the 
contract; and that his guarantee was valueless because the 
payment of dollars would require Treasury sanction. The plaintiff 
contended that if a guarantee by a bank or third party had 
been required, the nature of the proposed guarantor would have 
been expressly stated. Devlin, J., had accepted the plaintiff’s 
construction, and rightly. To a lawyer a guarantee would imply 
the act of a third party, but to a commercial buyer a guarantee 
by the seller might well have some value as underlining his 
obligations. Further, if the plaintiff’s construction was wrong, 
the uncertainty of this provision would have voided the whole 
agreement, as it was impossible to say what sort of guarantor 
was required. The point on Treasury sanction had not been 
taken in time, and could not be taken now. Although a party 
who repudiated a contract for a bad reason could afterwards 
successfully set up a good one (Taylor v. Oakes, Roncoroni & Co. 
(1922) 127 L.T. 267), that rule did not apply when the point, if 
taken in time, could have been put right, as in the present case. 
The appeal would be dismissed. 

BirRKETT and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: D. N. Pritt, Q.C., and L. J. Solley (Harold 


Miller & Co.); G. G. Blackledge, Q.C., and F. G. Paterson 
(A. Bieber & Bieber). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1273 





Where possible the appropriate page reference is given at the end of the note. 


LICENSOR AND LICENSEE: CHILD INJURED IN PUBLIC 
PLAYGROUND: LIABILITY OF LOCAL AUTHORITY 
Bates v. Stone Parish Council 
Somervell, Birkett and Romer, L.JJ. 29th July, 1954 

Appeal from Cassels, J., and a jury. 

The plaintiff, then three and a half years of age, was permitted 
by his mother to go to the children’s playground in a recreation 
ground provided by the local parish council, accompanied only 
by another child of six years. In the playground was provided 
a chute or slide, the use of which necessitated ascending stairs 
to a platform which was about 12 feet from the ground. After 
making several descents with the other child, the plaintiff went 
up by himself and while sitting on the platform fell through a 
space some 134 inches square between the upright and horizontal 
rails on the side of the platform, suffering injuries which resulted 
in permanent blindness. Some thirteen years previously a boy 
of four years had fallen from the platform when the rails were 
in the same condition. Additional rails had then been added as 
a measure of safety, but in the interval the additional rails had 
either rusted or broken away and had not been replaced. At the 
trial of the action the jury found that the plaintiff was a licensee 
and that the council, having knowledge of the danger, was liable. 
They awarded the plaintiff £17,500 damages. On appeal the 
council contended that the licence to use the playground did not 
apply to very young children unless accompanied by a competent 
guardian ; that the plaintiff was in the circumstances a trespasser 
and the council was not liable. The council further contended that 
the damages awarded were excessive. 

SOMERVELL, L.J., said that the principle for which the 
defendants contended was stated in Burchell v. Hickisson (1880), 
L.J.C.P. 101, where it was said that there was no invitation to 
an infant if he was not guarded by a responsible person, and if 
he was guarded there was no trap; it was claimed that this 
principle had been affirmed by the judgments in Latham v. 
R. Johnson & Nephew, Ltd. [1913] 1 K.B. 398. It was important 
that a wholly undue burden should not be placed on the provision 
of facilities for the young, by the parties responsible being made 
liable in damages because some of the facilities were a danger 
to small unattended children. But there were two difficulties 
which prevented the defendants from invoking that principle ; 
first, it appeared from the evidence that the policy of the 
defendants was to admit all children whether young and 
unattended or not; there was no consistent effort to keep very 
young children away from the slide. Secondly, after the former 
accident the defendants had repaired the slide and then allowed 
it to fall into disrepair, and the present council must, on the 
evidence, be taken to have knowledge of the danger, though it 
would not be right to hold as a matter of principle that they 
must be taken to know the past contents of their minute book. 
On these facts, the plaintiffs could not invoke the principle in 
Burchell’s case, supra, and the appeal as to liability failed. 
As to quantum of damage, an observation in the summing-up 
that no amount of money could restore the plaintiff’s sight might 
have led the jury to think that no award for blindness could be 


too high. The figure must be reduced, and by agreement of the 
parties the court would assess them. The proper figure was 
£9,000. 
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BirKETT, L.J., agreed, but considered that the council must 
be taken to have knowledge of their former minutes. 


Romer, L.J., agreeing, said that the mere fact that there was 
an old entry in the minutes did not necessarily fix the present 
council with knowledge of its subject-matter. On the question 
of liability, but for the previous accident and the defendants’ 
knowledge of it the plaintiff would not have had any cause of 
action. Appeal as to damages allowed. 


APPEARANCES: F. W. Beney, Q.C., and Neil Lawson (William 
Charles Crocker); R. C. Vaughan, Q.C., and R. G. Dow (Kinch 
and Richardson, for T. G. Baynes & Sons, Dartford). 

(Reported by F. R. Dvmonp, Esq., Barrister-at-Law) [1 W.L.R. 1249 


CHANCERY DIVISION 


TAX AVOIDANCE : TRANSFER OF ASSETS TO COMPANY 
INCORPORATED ABROAD: ENJOYMENT THROUGH 
SETTLEMENT AND WILL 
Bambridge v. Inland Revenue Commissioners 

16th June, 1954 


Appeal from the Commissioners for the Special Purposes of 
the Income Tax Acts. 


In 1933, the appellant’s father and mother transferred certain 
assets to Kamouraska Investments, Ltd., a company incorporated 
in Canada. By two identical settlements, dated 12th January, 
1934, each of them transferred certain shares and debentures in 
Kamouraska to trustees on trust to pay the income from each 
settlement to the settlor during his (or her) life, and on the death 
of the settlor to pay the whole income to the other spouse during 
his (or her) life and on the death of the surviving spouse to pay 
the whole of the income to the appellant during her life. The 
appellant’s father died on 18th January, 1936, without having 
revoked his settlement. Her mother revoked her settlement on 
16th June, 1937. She died on 19th December, 1939, and by her 
will, dated 6th December, 1938, the appellant became entitled 
under a general bequest to a life interest in her residuary estate, 
which included the shares and debentures in Kamouraska 
formerly comprised in her mother’s settlement. It was admitted 
that the appellant’s father and mother were liable to taxation 
in respect of their income from Kamouraska, as having acquired 
rights “‘ by means of transfers of assets’’ within the mischief 
of s. 18 of the Finance Act, 1936; but the appellant contended 
that her income from Kamouraska, derived (a) under her father’s 
settlement, and (b) under her mother’s will, was not enjoyed 
“by means of transfers of assets’ or ‘“‘ associated operations ”’ 
within the meaning of s. 18, since she acquired them through the 
death of her father without revoking his settlement and the 
death of her mother, and that these were not associated operations, 
and that she was therefore not liable to be taxed in respect 
of this income. The Crown did not contend that the deaths 
of her parents were associated operations, but that these two 
deaths were merely events which brought the interest into 
possession and that it was not by means of them that the appellant 
had acquired rights. The Special Commissioners held that the 
appellant’s income from Kamouraska was liable to tax under 
s. 18 of the Act of 1936 and they dismissed her appeal against 
assessments to tax which included it. The appellant appealed 
from their decision. 


Harman, J. 


HARMAN, J., said that, having regard to the decision of the 
House of Lords in Congreve v. Inland Revenue Commissioners 
[1948] 1 All E.R. 948, the appellant could not argue that she 
might not be liable by reason of the transfers made by her parents. 
With regard to the securities derived from the father’s settlement, 
the only point on the appeal was whether the appellant could be 
said to have acquired rights “‘ by means ”’ of the transfer and 
settlement. She had argued that these were not the only events, 
but that to them must be added the death of her father without 
revoking the settlement and the death of her mother, and that 
these events were not associated operations. The Crown 
admitted that death was not an associated operation, but 
contended that the two deaths were merely events which happened, 
bringing the interest into possession, and that it was not by means 
of them that the appellant acquired the rights. That contention 
was right. The appellant acquired her rights in the assets in 
question immediately the settlement of 1934 was made. It was 
true that she did not enjoy them in possession till the death of 
the survivor of her parents. and that during her father’s life 
she might have lost them by the exercise of his power of revocation, 
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but these were not means by which she acquired the rights. 
As to the mother’s securities, the position was quite different. 
The only means by which the appellant acquired rights to her 
mother’s securities was by her mother’s will. No doubt the 
will might be an associated operation, having regard to the 
definition in subs. (2), but to be effective the associated operation 
had to be “‘ an operation of any kind effected by any person in 
relation to any of the assets transferred.’’ This will could not be 
said to have been made “in relation to any of the assets 
transferred.” If it had contained a specific bequest of these 
securities, that would no doubt have been in relation to them, 
but a more general bequest was not properly described as made 
“in relation to’’ any assets that happened to fall within it 
because they belonged to the testator at his death. So far, 
therefore, as the enjoyment by the appellant of these securities 
was derived through her mother’s will, she was not taxable 
on the income of them by virtue of s. 18 of the Finance Act, 
1936. The appeal would be dismissed so far as income from the 
property emanating from the appellant’s father was concerned, 
and would be allowed so far as income from her mother’s securities 
was concerned. 

APPEARANCES: Roy Borneman, Q.C., and Roderick Watson 
(Field, Roscoe & Co.); John Pennycuick, Q.C., Sir Reginald Hills 
and J. H. Stamp (Solicitor of Inland Revenue). 

[Reported by Mrs. Irene G. R. Mosss, Barrister-at-Law) [1 W.L.R. 1265 


CONFLICT OF LAWS: ORDER BY UNITED STATES COURT 

THAT ENGLISH GRANTORS SHOULD RESCIND ENGLISH 

PATENTr LICENCES: RIGHT OF ENGLISH GRANTEES 
TO SPECIFIC PERFORMANCE 


British Nylon Spinners, Ltd. v. Imp2rial Chemical Industries, 
Ltd. 
Danckwerts, J. 9th July, 1954 

Witness action. 

The defendants, an English corporation, were ordered by an 
American court, to whose jurisdiction they were subject, to 
cancel an existing agreement with an American company and to 
reassign to that company certain patents and rights thereunder 
previously assigned to the defendants for registration in the 
United Kingdom. They were also forbidden by the same order 
to make any disposition of the assigned patents, unless they 
obtained from the grantee under such disposition an undertaking 
to hold them subject to a condition which involved the free 
import into any country—including the United Kingdom—of 
goods manufactured in accordance with the assigned patents. 
Before the making of the order of the American court the 
defendants had entered into a contract in England with the 
plaintiffs, an independent English corporation not subject to 
the jurisdiction of the American court, to grant them licences to 
exercise and practise all the inventions coyered by the assigned 
patents within defined territories. At the date of the said order, 
the patents had not been formally registered and no licences had 
been granted under the English contract. Shortly before the 
making of that order the plaintiffs issued a writ against the 
defendants, requiring specific performance of the contract, and 
asking for an injunction to restrain the defendants from 
reassigning the patents in obedience to the order of the American 
court. Upjohn, J., granted an interlocutory injunction until 
judgment in the action or further order. On appeal by the 
defendants (see British Nylon Spinners, Ltd. v. Imperial Chemical 
Industries, Ltd. [1953] Ch. 19) the Court of Appeal affirmed the 
decision of Upjohn, J., and continued the injunction. 

The action then came on for trial. 

DancKwerts, J., said that the defendants in fact had no 
wish to break their contract with the plaintiffs to grant licences, 
but were apprehensive that if they carried out the contract 
they might be involved in penal proceedings in the United 
States, where the agreement between the defendants and the 
American company had been held to be obnoxious to the 
Sherman Anti-Trust Act. The case involved difficult questions 
of jurisdiction and possible conflict between the English and 
American courts, and it was natural and proper that each court 
should recognise the difficulties of the other. The American 
judge had been moderate and courteous in his reference to the 
possible courses which an English court might adopt. He had 
been applying an Act of Congress which had no application in 
England, whereas the English court was dealing with a contract 
between two British corporations involving British patents and 
matters solely to be carried out in the United Kingdom. ‘There 
was no admissible evidence to show that the plaintiffs had done 
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anything to obstruct American justice. The question was 
whether the American judgment provided the defendants with 
a defence in an action for specific performance. In the inter- 
locutory proceedings Evershed, M.R., said that with all deference 
to the American judgment, it was an assertion of an extra- 
territorial jurisdiction which he could not recognise. This 
view was entirely in accordance with Aleinwort’s case {1939 
2 K.B. 678. Further, there was evidence by an American 
lawyer that the compliance by the defendants with an English 
decree for specific performance would not be treated by an 
American court as a contempt. In the result, the plaintiffs 
were entitled to specific performance and to the injunction 
prayed. Judgment for the plaintiffs. 

APPEARANCES: C, Russell, O.C., and 7. G. Roche (Bristows, 
Cooke & Carpmael) ; Sir Andrew Clark, O.C., G. W. Tookey, O.C., 
and R. Winn (J. W. Ridsdale). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] (3 W.L.R. 505 


QUEEN'S BENCH DIVISION 
LEASEHOLD PROPERTY (TEMPORARY PROVISIONS) 
ACT, 1951: RESIDENCE “IN RIGHT OF THE TENANCY ” 

Richmond and Others v. McGann 

Pilcher, J. 21st July, 1954 

Action. 

The defendant, who was the assignee of the remainder of a 
long lease of a dwelling-house which included a repairing covenant, 
held over after the expiry of the lease in 1950. She did not 
occupy the house herself, but since 1946 her daughter had lived 
there under the terms of an oral agreement with her mother 
and had paid her an economic rent. After the expiration of the 
lease, the landlords obtained a judgment for possession (which 
had not been executed) against the daughter, and brought an 
action against the defendant for dilapidations. The Leasehold 
Property (Temporary Provisions) Act, 1951, provides by s. 2: 
‘“(1) Where a tenancy was granted for a term of years certain, 
being a term exceeding twenty-one years and expiring on a 
date (hereinafter referred to as ‘ the date of continuation ’) before 
the commencement of this Act, and-—-(a) immediately before the 
date of continuation the tenant or a member of his family was 
residing in a dwelling-house comprised in the property in right of 
the tenancy, and () at all times during the period beginning with 
the date of continuation and ending with the commencement of 
this Act there was residing in the dwelling-house in question some 
person being either the former tenant or a member of the former 
tenant’s family, and (c) at all times during the period mentioned 
in the last foregoing paragraph at which any such person was 
residing in the dwelling-house in question he was residing there 
either not in right of any tenancy or agreement or in right of a 
tenancy or agreement (whether express or implied) which | fulfilled 
certain conditions, .. . the next following subsection shall have 
effect. (2) The tenancy shall be deemed not to have expired on 
the date of continuation but to have continued until the com- 
mencement of this Act, and subject to the provisions of this 
part of this Act shall continue thereafter, as if it had been granted 
for a term expiring at the end of the period of two years beginning 
with the commencement of this Act .’’ By s. 5, while a 
tenancy continues by virtue of s. 2, a landlord cannot bring 
an action against the tenant for failure to comply with a term of 
the lease. 


SURVEY OF 


STATUTORY INSTRUMENTS 


County of East Suffolk 
(S.1. 1954 No. 1305.) 
Exchange of Securities (No. 5) Kules, 1954. 

5d. 

Justices’ Allowances (Scotland) Amendment Regulations, 1954. 
(S.1. 1954 No. 1284 ($.129).) 

King’s Lynn-Sleaford-Newark Trunk Koad (Cross Keys 
Bridge Approaches Diversion) Order, 1954. (5.1. 1954 No. 1271.) 

London Traffic (Prescribed Routes) (No. 18) Regulations, 1954. 
(S.1. 1954 No. 1273.) 

National Health Service (Astley Ainslie, Edenhall and Associated 
Hospitals Endowments Scheme) Approval Order, 1954. 
(S.1. 1954 No. 1295 (5.136).) 6d. 

National Health Service (Designation of Teaching Hospitals 

The Royal Marsden Hospital) Order, 1954. (5.1. 1954 No, 1282.) 


(Electoral Divisions) Order, 1954. 


(S.I. 1954 No. 1277.) 
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PiILcHER, J., said that the question was whether the daughter 
was residing in the house in right of her mother’s tenancy. It 
could not be said that she was; she was residing there as a 
tenant, and not as a member of her mother’s family. The purpose 
of the exception in s. 2 (1) (a) was to protect relatives of the 
tenant who were permitted to live in the premises when the 
tenant was absent. It could not be said that the daughter’s 
residence fulfilled the requirements of the subsection. 

Judgment for the plaintiffs 

APPEARANCES: F°. Whitworth (Wigram & 
(Woodham Smith, Borradaile & Martin). 


Co.); J. Plum 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1282 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
HUSBAND AND WIFE: MAINTENANCE: JUSTICES: 
SECOND WIFE’S CAPABILITIES: EXHIBITS 

srainger 
23rd June, 1954 


Appeal by a husband from an order of justices. 


Grainger v. 
Lord Merriman, P., and Davies, J. 


In December, 1949, the justices found the husband guilty ot! 
wilful neglect to maintain his wife and two children and ordered 
him to pay a weekly sum in all of £2 10s. The order was subse- 
quently varied as to amount, and in March, 1951, it was 
increased to the weekly sums of £3 10s. for the wife and 10s. for 
each child. In May, 1953, the marriage was dissolved on the 
ground that the husband had deserted the wife, and in August, 
1953, the husband married a woman who, he said, had been his 
housekeeper. His second wife had obtained on mortgage a house 
of some size in which they lived. The husband, who was in arrears 
under the order, applied for a variation, alleging that his means 
had decreased and referring to his remarriage. By an order of 
16th March, 1954, the justices reduced the maintenance payable 
to the wife, who was in bad health, from £2 10s, to £3 a week. 
At the hearing before the justices reliance was placed in evidence 
on certain documents, including the mortgage deed, the terms of 
which were stated to preclude the granting of sub-tenancies in 
the second wife’s house, and a signed certificate as to the 
husband’s wages. These documents were not, however, exhibited 
to the notes of evidence provided for the hearing of the appeal. 

Lorp MERRIMAN, P., said that the husband had married a 
woman who, according to his evidence, had been employed as a 
housekeeper. She had obtained, on mortgage from the local 
authority, a house said to be worth £1,000, and to have been 
acquired cheap because it was large. It might be possible to 
make a more profitable use of the house and enable the new wife 
to exercise her skill as a housekeeper with some reduction in 
the overhead expense of living; and although it had been 
contended that that was a dangerous doctrine, it appeared to 
him (his lordship) to be a common-sense comment on the realities. 
There was no reasop to alter the decision of the justices. His 
lordship criticised the absence of relevant exhibits, saying that 
that defect was one which occurred too frequently. 

Davirs, J., concurred. Appeal dismissed. 

APPEARANCES: F. Irwin (Pritchard, Englefield & Co., for 
Blackburn & Co., Fleetwood); Miss C. Colwill (Musson & Co., 
for Robbins & Fearnley, Richmond, Surrey). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 1270 


THE WEEK 


National Health Service (Dundee Dental Hospital Endowments 
Scheme) Approval Order, 1954. (S.1. 1954 No. 1286 ($.131).) 
od. 

National Health Service (Dundee Mental Hospital Endowments 
Scheme) Approval Order, 1954. (S.1. 1954 No. 1289 (S. 134).) 
6d. 

National Health Service (East Lothian Hospitals Endowments 
Scheme) Approval Order, 1954. (5.1. 1954 No. 1298 (S. 139).) 


6d. 
National Health Service (Eastern Regional Hospital Board, 
Scotland, Endowments Scheme) Approval Order, 1954. 
(S.I. 1954 No. 1285 (S. 130).) 5d 


National Health Service (Edinburgh Central Hospitals Endow 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 1297 
(S. 138).) Od. 
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National Health Service (Edinburgh Northern Hospitals Endow- 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 1299 
(S. 140).) 6d. 

National Health Service (Montrose Royal Mental Hospital 
Endowments Scheme) Approval Order, 1954 (S.I. 1954 No. 1287 
(S. 132).) 6d. 

National Health Service (Perthshire Mental Hospitals Endow- 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 1288 
(S. 133).) 6d. 

National Health Service (Royal Infirmary of Edinburgh and 
Associated Hospitals Endowments Schemes) Approval Order, 
1954. (S.I. 1954 No. 1296 (S. 137).) 8d. 

National Health Service (Scottish Borders Hospitals Endowments 
Scheme) Approval Order, 1954. (S.I. 1954 No. 1300 (S. 141).) 
6d. 

National Health Service (Stracathro and Brechin Hospitals 

Endowments Scheme) Approval Order, 1954. (S.I. 1954 

No. 1290 (S. 135).) 6d. 


POINTS IN 


Root of Title—RECONVEYANCE OF 1904—-WHETHER GOOD ON 
SALE OF FEE SIMPLE 


Q. When preparing an abstract on the sale of Blackacre at 
the present time, do you consider a reconveyance dated 1904 
would constitute a good root of title ? The reconveyance recites 
the previous mortgage and transfers, and the devolution of the 
equity of redemption to X, and also contains a full description 
of the property, and the habendum is the usual one: “ To hold 
the same unto and to the use of X in fee simple absolutely dis- 
charged from all principal money and interest secured by and 
all claims and demands under the mortgage.’’ We appreciate 
that since 1925 a vacating receipt cannot form a root of title, 
but prior to 1925 there is a clear conveyance of the legal estate. 


A. Although we have not been able to find any exact authority 
on the question of whether a reconveyance is a good root of title, 
we consider that the document referred to would constitute 
a good root since it satisfies the generally accepted definition 
as dealing with the ownership of the whole legal and equitable 
estate, containing an adequate description of the property 
and casting no doubt on the title of the parties (Williams on 
Vendor and Purchaser, 4th ed., vol. I, p. 124). Dart on Vendor 
and Purchaser, 7th ed., vol. I, p. 333, is rather more stringent 
in the requirements, but appears to deal only with the cases 
(for which authority is given, e.g., Re March and Earl Granville 
(1882), 24 Ch. D. 11) where the root of title is less than thirty 
years old, in which event it should be a disposition for value on 
an occasion when the title is presumed to have been investigated. 
In the present case, it seems that the title of the mortgagee was 
investigated but not, presumably, that of the mortgagor. The 
presence or absence of such an investigation is probably 
irrelevant where at least a thirty years’ title is offered. 


Cost of Constructing Road 


Q. We have been consulted by a builder who is constructing 
a roadway along the side of another dwelling-house and garden 
belonging to a third party. The builder is endeavouring to 
get a contribution towards the roadway expenses from the 
third party concerned. The third party has objected and a 
question has now arisen as to what power the builder has to 
compel the third party to contribute towards the cost of such 
roadway. Apart from any provisions which may be contained 
in the New Streets Act, 1951, it does not appear to us that there 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Pensions (Governors of Dominions, etc.) Order, 1954. 
No. 1294.) 
Road Haulage Wages Council Wages Regulation (Amendment) 


(S.1. 1954 


Order, 1954. (S.I. 1954 No. 1291.) 6d. 

Settle Water Order, 1954. (S.I. 1954 No. 1306.) 

Stamped or Pressed Metal Wares Wages Council (Great Britain) 
Wages Regulation (Amendment) Order, 1954. (S.I. 1954 
No. 1302.) 5d. 

Stopping up of Highways (Kent) (No. 9) Order, 1954. (S.I. 1954 
No. 1292.) 

Stopping up of Highways (London) (No. 43) Order, 1954. 
(S.I. 1954 No. 1303.) 

Stopping up of Highways (Northumberland) (No. 1) Order, 1954. 
(S.I. 1954 No. 1293.) 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4._ The price in each case, unless 
otherwise stated, is 4d., post free. } 


PRACTICE 


is any such power. The builder is not prepared to wait, as in 
fact he cannot wait, for the local authority to serve notice under 
the Public Health Act, 1875. 


A. We do not think the builder has any cause of action against 
the third party. If he must build the road for his own purposes 
the matter does not concern the third party. Two points 
sometimes arise in practice: (1) If the road is made to a lesser 
standard than that required by the local authority, the builder 
may save some expenditure. Any future action by the local 
authority would be against the frontager, i.e., presumably the 
third party. (2) If the third party requires a right to use the 
road he may be put on terms. The 1951 Act is relevant only 
when applied by the local authority, which can be only when 
it is proposed to erect a building which will front on to a private 
street (ibid., s. 1). 


Agricultural Holdings—SaALre oF GRAZING AND FRUIT WITH 
UsE OF BUILDINGS—WHETHER TENANCY UNDER 1948 Act 


Q. A purchased 10 acres of pasture and pasture orchard land 
with two small derelict open cow sheds upon part of it in 
February, 1954, subject to the rights of an occupier B. B has 
taken this land from A’s predecessors in title in successive seasons 
from 3rd March until 29th February since 1939. Until February, 
1943, both parties signed agreements whereby the grazing and 
fruit were sold to B with the right to use the buildings for 430 to 
£36 per annum according to the season.. A,similar agreement has 
pertained since 1943, but without written agreement. Bb now 
claims to be a tenant under the Agricultural Holdings Act, 1948. 
Can A successfully claim that there is no tenancy and that B is 
now a trespasser in view of the proviso to s. 2 (1) of that Act by 
proving that there has been no letting in the past, but merely a 
sale of grazing with use of buildings for periods of léss than a 
year, together with a sale of fruit to preserve the grazing from 
interference, or must ‘‘ grazing’’ be ‘‘ grazing ’’ alone, devoid of 
any attendant rights or preservations ? 


A. In our opinion, the question is likely to be raised whether 
3rd March to 29th February, leaving only two days’ interval, is 
within the meaning of the phrase ‘‘ some specified period of the 
year.”’ It is probably not what Parliament had in mind, but, 
in the absence of authority, we consider that on the “ plain 
meaning ’’ test being applied (there being no ambiguity) this 
point should be decided in favour of A. We agree that the 
agreement should be held to be severable and that if, when 
dealing with the fruit, it is limited to sale, the proviso would 
protect A ; again, we know of no authority in point, but the 
reasoning would be that occupation is not called for when buying 
even growing fruit, so that the occupation was under an 
agreement (or that part of an agreement) made in contemplation 
of the use of the land only for grazing. If, however, B was 
entitled to do more than collect the fruit, our view is that the 
matter would become largely one of degree. Occasional spraying 
in order to protect what had been purchased might not prevent 
the proviso from applying; but if B could be considered a 
grower, he would, in our opinion, now be a tenant of an 
agricultural holding. 
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Company Law—CapitaL Duty—FoORMATION OF PRIVATE 
LIMITED COMPANY WITH Low NoMINAL CAPITAL 

Q. A is desirous of forming a private limited company to 
acquire a piece of land for £15,000. Is there any reason 
why, instead of having a nominal capital of £15,000 in 15,000 
#1 shares, all to be issued for cash with which to pay the purchase 
money (thus attracting capital duty on £15,000), he should not 
form a company for £100 in £1 shares and issue and allot each 
£1 share for £150 and thereby pay capital duty on £100 only ? 

A. There is no reason at all why this should not be done, and 
in the case of a ‘‘ one man company ’’ we see no objection. One 
cannot really take into account possible future legislation, but it 
should be appreciated that a low nominal capital might prove a 
disadvantage under legislation dealing with such matters as 
dividend limitation or a new form of excess profits levy. A 
share premium account of {14,900 (less issue expenses) would 
have to be opened. This would be available for the purposes of 
subsequent capitalisation ; if, later on, A desires to make a gift 
of shares and does so prior to such a capitalisation, there can be 
an estate duty advantage. 


Moneylending Agreement—FORM OF MEMORANDUM 
Q, Our client, A, has recently commenced a moneylending 
business, and he has obtained the necessary certificate and 
licence. Upon his instructions we have drafted a form of 
memorandum of moneylending agreement, with accompanying 


Honours and Appointments 


Mr. P. G. MeReEpiITH, solicitor, of Shrewsbury, has been 
appointed whole-time clerk to Ludlow Petty Sessional Division 
Justices in succession to Mr. Francis Malan, of Ludlow, the 
present part-time clerk, who is shortly retiring from the post. 


Mr. G. D. Nixon, senior clerk at Bradford County Court, has 
been appointed chief clerk of Burnley County Court. 


Mr. LESLIE Ranson has been appointed joint Registrar of the 
Diocese and Consistory Court of Blackburn and joint Registrar 
of the Archdeaconries of Lancaster and Blackburn with effect 
from 5th October. 


The Lord Chancellor has appointed Mr. LEonAaRD HUMPHREY 
Razza.v to be a Taxing Master of the Supreme Court with effect 
from 15th November. 


Miscellaneous 
SOUTH AFRICAN WAR REUNION 


It is proposed to hold a reunion, in the form of a dinner in 
London, of all surviving solicitors who served in the South African 
War. The dinner will be held on 15th November at the Junior 
Carlton Club at 7 p.m. or 7.30 p.m. Solicitors who served in 
the Boer War are asked to communicate with the Secretary 
of The Law Society at The Law Society’s Hall, Chancery Lane, 
London, W.C.2. 


COMMITTEE ON LAND CHARGES 


The Lord Chancellor has appointed Mr. Justice Roxburgh, 
Mr. A. G. N. Cross, Q.C., Mr. J. W. Brunyate, Mr. Roland 
Marshall and Mr. H. E. Sargant to be a Committee with the 
following terms of reference : 

To consider the position which will arise on or after 
Ist January, 1956, under the Law of Property Act, 1925, 
particularly ss. 43, 44, 198 and 199, and the Land Charges 
Act, 1925, when the Land Charges Register will have been 
in existence for more than thirty years and a purchaser of 
land under an open contract may not be entitled to call for 
a root of title earlier than that period of time ; and to advise 
whether any, and if so what, amendments of the law ought 
to be made before the said date. 

To consider the judgment of Eve, in Re Forsey and 
Hollebone’s Contract [1927] 2 Ch. 379 and to advise 
whether, in the light of the dicta therein contained, any, and 
if so what, alteration in the law affecting vendors and 
purchasers of land is requisite, with particular reference to 
the proposals in the Report of the Committee on Local Land 
Charges (Cmd. 8440) for enlarging the scope of matters 

registrable as local land charges. 
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promissory note, and A is using these forms. He now wishes to 
know, however, whether it is sufficient compliance with s. 6 of 
the Moneylenders Act, 1927, if all the terms of the contract are 
embodied in a form of promissory note, without an additional 
memorandum of agreement. We can find no authority on this 
point, but s. 6 (2) requires that the note or memorandum shall 
contain ‘‘all the terms of the contract,’’ which would, of course, 
include a reference to any security, such as a promissory note. 
It could be implied from this provision that there must be a 
note or memorandum and any other security, e.g., a promissory 
note. 


A. There is some authority for saying that the security can 
form part of the memorandum (Reading Trust, Ltd. v. Spero 
[1930] 1 K.B. 492, per Greer, L.J., at p. 507). We should have 
thought it logical to suppose that it may constitute the whole 
memorandum, provided that it complies with the section as to 
contents. Section 6 (2) contains nothing which affects this 
supposition, but possibly an argument could be built by some 
objecting borrower on the last clause of s. 6 (1), for if a note and 
a security are one and the same document how can the note be 
signed before the security was given ? We doubt that this is the 
sort of hair which the court would split, even in construing the 
Moneylenders Act, but to be perfectly safe A had perhaps better 
have securities and memoranda separate. To do so would also 


avoid any difficulty arising from the fact that a promissory note 
must be unconditional (Bills of Exchange Act, 1882, s. 83 (1)). 





To advise whether any, and if so what, amendments should be 
made in the law affecting the liability of lessees and assignees 
of leases in respect of land charges registered against their 
landlords. 

Mr. Justice Roxburgh has been appointed Chairman of this 
Committee and Mr. J. M. Cartwright Sharp, of the Lord 
Chancellor’s Office, the Secretary. 

Anyone who wishes to submit evidence to the Committee 
should send it in writing by 1st December to The Secretary, The 
Land Charges Committee, Lord Chancellor’s Department, House 


of Lords, S.W.1. 
OBITUARY 
CoLoNEL G. S. BRIGHTEN 


Colonel George Stanley Brighten, solicitor, chairman and 
managing director of William Whiteley, Ltd., died on 1st October, 
aged 63. He was awarded the D.S.O. in 1917 and a bar in 1918. 


Mr. V. J. MOULDER 


Mr. Victor Joseph Moulder, retired solicitor and Freeman of 
the City of London, died on 28th September, aged 80. He was a 
Founder Member of the Haberdashers Old Boys’ Lodge. 


SOCIETIES 


At the monthly meeting of the Board of Directors of the 
SoLiciIToRS BENEVOLENT AssociATION held on 6th October, 
ninety-five solicitors were admitted as members of the Association, 
bringing the total membership up to 7,904. Thirty-eight applica- 
tions for relief were considered and grants totalling £4,224 were 
made, {388 of which was in respect of “ special’’ grants for 
clothing, etc. All solicitors on the Roll for England and Wales 
are eligible to apply for membership, and application forms will 
be gladly supplied on request to the Secretary at the Association’s 
offices, Clitford’s Inn, Fleet Street, London, E.C.4. The minimum 
annual subscription is {1 1s., and a single payment of £10 10s. 
constitutes Life Membership of the Association. 
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